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Dear Friend of Scenic Kentucky,

It is my pleasure to report that with your help, 2011 has been a very good year for Scenic Kentucky.
Together we have accomplished the following:

« Through last year’s very successful Annual Fall Fund Drive the number of new donors has
increased; this has allowed us to address billboard and similar signage issues locally, around the
state and in Frankfort.

» We joined an Amicus Brief with the Kentucky Chapter of the American Planning Association

o e e lns supporting the Kentucky Transportation Cabinet’s denial of a permit to place a billboard on a

IH]ELL "; : school site ip Bellevue Kentucky. (It was deemed a fun'draiser for the school.) The pla}cement
HE AI. would be adjacent to I-471, a route leading to Cincinnati. Its approval would not only violate state
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statute, it could establish a serious precedent for use of other public properties. Bellevue has
appealed the denial. The case is still pending.
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. « We have supported and are now monitoring several appeals of the state’s action requiring permits
for billboards on the state highways. You may recall that various religious statements were posted
on billboards erected without state permits in LaRue, Hart and Warren counties. Although
statements on billboards are protected under the freedom of speech, the placement of the boards
must follow state and federal law. The state requirement was upheld at lower court. These cases
are also on appeal.

» House Bill 67 was introduced in the 2011 Legislative Session. It would have permitted school
boards to place advertisements on the sides of school buses. This piece of legislation made it
through both the House and Senate committees and passed the House and was on the floor of the
Senate. Only at this point was it stopped. Thanks, in part, to a tremendous effort by Scenic
Kentucky and, in particular, by several special individuals, this legislation was stopped.

« Locally, Scenic Kentucky has been battling the placement of bench billboards throughout our
community (these are where the backrest is an off-premise sign). Several have sprouted up along
Shelbyville Road in Middletown (which has done a very good job of removing them), along Westport
Road in the Goose Creek area, along Highway 42 in the Holiday Manner area and along Bardstown
Road, to name a few. With some exceptions granted for about 100 sites in all of Metro Louisville,
all the rest are illegal. Our members and acquaintances are calling in to Metro Call (311) noting
these locations for removal of the illegal ones. We will continue to monitor these signs and call
in for their removal, as well as working for the repeal of this piece of legislation.

« Many older and smaller billboards contribute to signage litter. There are vacant and deteriorating
boards in most of our older neighborhoods. We note that the situation greatly adds to the blight
of the adjacent properties and the larger community. These boards need to be removed. We will
continue to work with the city to further reduce this blight.

Thank you very much for your past help with these ongoing efforts. We look forward to your
comments. There are many issues that should be addressed. Your ongoing support makes this
possible.

Sincerely,

(M clems (G sEa

Marlene Grissom
President,
Scenic Kentucky
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The Scenic Kentucky Newsletter

Editor’s Message

By Paul A. Bergmann
Scenic Kentucky Newsletter Editor

Marlene Grissom’s President’s Message has noted many of the accomplishments
of Scenic Kentucky during the past year. Here is
some additional information to bring you up to date.

First, the case of the Commonwealth of Kentucky
Transportation Cabinet vs. the Bellevue Independent
School Board of Education — A hearing on the denial
of a permit by the KTC of the school district’s request
to place a billboard on its property is scheduled for
December 13, 2011 in Fayette County Circuit Court
in Lexington, Ky. Scenic Kentucky will not be a
speaker since we are not a party to the suite, only a
supporter of the denial through our Friend of the
Court Amicus Brief. We will keep you informed
through our website once we know the outcome.

Second, the three illegally erected billboards in central
Kentucky (one each in La Rue, Hart and Warren

counties) that carried the messages of “Hell is Real”
and “Jesus Saves” were recently written about in the

Louisville Courier-Journal. In the October article, | f you died today, where

it was reported that Jimmy Harston believes that his = SSRGS 5

various billboard postings along Interstate 65 are his | ETERNITY ==
R : . ” -

calling, “but that the future of his el}deavor rests with | B [ =

the Kentucky Supreme Court”. His attorney says N e B

that “if the high court declines to get involved, it may
be the end of the road for the real estate developer
and his billboards”. Two lower courts have upheld
the KTC requirement that these boards be removed
since no permit was obtained to erect them. (Please
note that the issue is the need for permits, the
requirements are content neutral.) Again, we will
keep you posted via our website.

Third, as of this writing, a bill has been pre-filed that
addresses the same issue we addressed last year —
allowing off-site / billboard messages on the exterior
of school buses “for the purpose of commercial
advertising”. Although the bill number will change
(it will be introduced as a House bill), the current
draft is identified as 12 RS BR 272. Scenic Kentucky
will take a strong a position opposing this piece of legislation as it did last year.
The precedent of using public property as noted above in the Bellevue case and in
this case, is quite disturbing. In addition, such usage could be unsafe as a distraction
to others.

Finally, we have surveyed several other publications and found articles published
by Scenic America that we think are very educational. The remainder of this
newsletter is dedicated to that purpose. We need to be aware of the various insights
and concerns noted in the accompanying articles.
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A Scenic America
Excerpt
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Billboards Hamper Economic Growth

The following excerpt is used with permission from the Scenic America web site:
www.scenic.org.

Billboards make a few people a lot of money. Unfortunately,
however, they do serious economic harm to communities.

Billboard Blight Stunts Economic
Development

Uncontrolled, billboards and signs overwhelm us with

competing advertisements. Sign clutter, like a room full of
screaming kids, so distracts the consumer that no message
gets through clearly. Having smaller and fewer signs enables
businesses to do a better job selling their wares at lower cost.

Many cities and states rely on natural beauty and visual
quality to attract businesses and tourists. Billboards intrude
on the landscape of America and devalue our nation's greatest
asset its natural beauty. Four states ban billboards completely:
Alaska, Hawaii, Maine, and Vermont. All of these states
depend on tourism and have recognized that sign control
helps attract tourists' dollars and benefits local economies.

Areas like Boulder, CO, and Fairfax County, VA, which ban
billboards, have strong economies and reputations as great
places to live. Billboard control also means less chance of
billboards going up in sensitive areas -- historic districts,
residential neighborhoods, and near parks, churches and
schools.

Billboards Lower Property Values

No one wants a billboard in their back yard. Recently, in
places as diverse as Scranton, PA, Perth Amboy, NJ, Greene
County, VA, and Ft. Lauderdale, FL, homeowners have been
outraged by new billboards towering over their homes,
blocking their views and lowering their property values.

Billboards in Louisville
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A Scenic America
Excerpt

Billboard Control is Good
for Business

The following excerpt is used with permission from the Scenic America web site:
www.scenic.org.

More than 700 communities nationwide prohibit the construction of new billboards.

. . Why? Because billboard control improves community character and quality of life
“while billboard owners -- both of which directly impact local economies. In fact, despite billboard industry
often pay little or no claims to the contrary, communities and states that enact tough billboard controls

enjoy strong economic growth.
local taxes on the actual

boards, they enjoy high While some signs are necessary to proYide direction and index our surroundipgs,
” most billboards merely contribute to visual clutter. For example, on one section
profit... of road in Hampton, Virginia, there were so many signs that a driver going 45 miles

per hour would need to read 1,363 words per minutes just to understand all the
information. That is five times the normal reading speed of a stationary person!

The billboard industry often claims that controlling outdoor

advertising will turn even the most dynamic locale into an

economic ghost town. In fact, the undeniable aesthetic
L improvements to a community that come from controlling
Is our city ready for greatness? billboa.r(.is actually hf:lps t.he economy. A five-year study
of 35 cities by the Mississippi Research and Development
Center concluded, "The way a community looks affects how
both residents and visitors feel about it. An attractive
community has a better chance at industry, including

THAT:
THE 100 MILIjCS)N DOLLAR

QUESTION.

=
® \m|
S
e

P tourism."
| W R 0 N G Moreover, billboards are both a symptom and a cause of
‘ g urban blight. Pointing out the problems of a heavily traveled,
w AY e | low-income neighborhood, the Wilmington [North Carolina]

Journal noted: "Nothing points out the lack of concern for
Dawson Street and its citizens more than the numerous
billboards that line both sides of the street. Billboards
outnumber trees, and abut up against homes and
churches...destroying the privacy of both..."

Fewer Signs - It's a Sign of Growth

Communities can thrive without billboards. Why? Because
most billboards have no connection to the local economy.
They advertise either national brands or out-of-state
products and services. In addition, while billboard owners
often pay little or no local taxes on the actual boards, they
enjoy high profit margins of 15 - 50 percent on every
billboard face they own.

A Billboard in Louisville

Billboard industry naysayers claim that businesses such as gas stations and eating
and drinking establishments would be financially devastated by reducing or
eliminating their outdoor advertising. On the contrary, in cities and towns such as
Williamsburg, VA, Raleigh, NC, and Houston, TX, the period following
implementation of stricter billboard controls and/or bans on new billboard
construction was marked by steady growth of sales in those industries. (cont.)
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“The more a community
does to enhance its
unique natural, scenic,
historic, and
architectural assets, the
more tourists it
attracts.”

Old outdoor advertising
in Louisville

The Scenic Kentucky Newsletter

Billboard Control is Good for Business

In Williamsburg, VA, sales for eating and drinking establishments grew from $48
million in 1988 to $81 million in 1992, three years after billboard controls were
toughened. In 1991 alone, total retail sales rose 44 percent despite an ongoing
recession.
In Raleigh, NC, sales for eating and drinking establishments
rose from $243 million in 1989, before billboard control, to
$307 million in 1992, after controls were introduced, a rise of
about 20 percent.

The total retail sales in Houston, TX, grew over 100 percent
from $9 billion in 1981, the year after the Houston City Council
prohibited new billboard construction, to about $19 billion by
1992. For eating and drinking establishments alone, the total
rose from $908 million in 1981 to $2.1 billion in 1992. That
year, the City Council strongly approved a new ordinance with
amortization provisions to further reduce the number of
billboards.

Billboard Control is Good for Tourism

Billboard control is especially important for communities that depend on tourism.
According to the Travel Industry Association of America, travelers spent $541 billion
nationwide in 1999. The President's Commission on Americans Outdoors reported
that natural beauty was the most important criteria for adults choosing a site for
outdoor recreation. The more a community does to enhance its unique natural,
scenic, historic, and architectural assets, the more tourists it attracts.

Consider the following

Vermont took down its last billboard in 1975. From 1976-1978, tourism revenues

increased by over 50 percent. According to Christopher Barbieri, President of the

Vermont Chamber of Commerce, “Although there was some initial sensitivity that
removing billboards might hurt tourism, it has had the opposite
effect. Tourism is up for all businesses large and small.” Vermont
Country Store founder Lyman Orton said: “The billboard ban
provided not only a level playing field for all of us, it opened
the roadways to scenic vistas and created more than
compensating publicity. The absence of billboards in Vermont
is the best billboard for all of the tourist business.”

Many prime tourist destinations prohibit new billboard
construction even as their tourism revenues keep rising: Palm
Springs and Big Sur, California; Key West, Florida; Martha's
Vineyard, Massachusetts; Kitty Hawk and Nags Head, North
Carolina; South Padre Island, Texas; Santa Fe, New Mexico;
Aspen and Boulder, Colorado; Holland, Michigan; and Portland,
Oregon.

Alaska, Hawaii, Maine, and Vermont all prohibit billboards
statewide and still draw people from around the world to their scenic wonders. The
Hawaii Department of Transportation commented that “Tourism is important to
the economy of our state and the state's business community understands the need
to protect and preserve the beauty of the islands.”

Used with permission from the Scenic America web site: www.scenic.org.
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Scenic America’s Position Regarding
The Propriety Of Permitting Digital
Billboards On Interstate And
Federal-Aid Highways Under The
Highway Beautification Act

State legislatures around the country are beginning to pass laws permitting the
conversion of traditional static or tri-vision billboards to signs employing digital
technology, generally in the form of electronic LED billboards. The outdoor advertising
industry maintains that most states permit “changeable message signs,” and therefore
allow digital signs.

It is the position of Scenic America that this statement is
inaccurate and unsupported. The Highway Beautification Act’s

DIGITAL BILLBOARD NEWS UPDATE unequivocal regulatory ban on flashing, intermittent, and

The Arizona Court of Appeals ruled on

changing lights is, per se, a ban on electronic signs. The Federal
Highway Administration’s 1996 policy permitting changeable
message signs in the form of mechanical tri-vision signs was

digital billboards in November 2011 and not blanket permission for electronic signs and cannot be used

was unanimous (3-0) and very extensive,

as a justification for allowing digital signs on federal-aid
highways. Further, state legislative actions permitting these

which helps insulate it from the Arizona signs along Interstate or federal-aid highways are in violation

Supreme Court review.

of almost all existing federal-state agreements that govern
implementation of the Highway Beautification Act (HBA).

PLEASE DOWNLOAD AND READ: The Act stipulates that states that do not adhere to the laws

and regulations governing the application of the HBA are subject

http://azcourts.gov/Portals/89/ to penalties equal to ten percent of their federal highway funds.

opinionfiles/CV/CV090489.pdf

Digital Billboards are “Intermittent” Lights,
by Definition

Federal regulations and virtually all federal-state agreements
ban billboards that employ “flashing, intermittent, or moving light or lights.” This
clear, long-standing policy is an explicit ban on current electronic display technologies,
because all digital signs by definition employ intermittent lights, unless their images
remain static, which virtually none do.

Digital billboards along Interstate and federal-aid highways are therefore
impermissible.

Digital billboards, like other large LED displays, use as a “basic element. .. a
trichromatic pixel that emits light of a required chromaticity using additive color
mixing.” When combined with other pixels, this process of additive color mixing
allows for “1.0 to 68 million combinations of intensities, with millions of chromaticities
and thousands of brightness levels possible.”

The change between displays occurs through the adjustment of individual green,
blue, or red diodes within the thousands of pixels that make up such giant signs.
Color changes are produced because variations in the color intensity of the red light,
blue light, and green light provide a range of color intensity for the display itself.
For example, if a red light, blue light, and green light are all on at the same time it
can generate a white light. If the blue light in a pixel were turned off but the green
light and (cont.)
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Electronic On-Premises Signs
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Scenic America’s Position Paper

Regarding The Propriety Of Permitting Digital Billboards On
Interstate And Federal-Aid Highways Under The Highway
Beautification Act

the red light remained on, the color yellow could be generated. Thus, if an array of
the three colors of diodes in a single pixel changed from white to yellow after eight
seconds, the blue light could be expected to change intermittently from “on” to “off”
in every sense of the term.

Webster’s Ninth New Collegiate Dictionary defines “intermittent” as “coming and
going at intervals: not continuous.” That is a precise description of how LED signs
work. At intervals set to four, six, or eight seconds, depending on state and local
laws, the LED’s recombine their colored diodes and the images come and go. The
fact that there is never a blank screen or that the image isn’t animated doesn’t
change the fact that the lights on the sign are non-continuous. No policy that bans
“intermittent” lights can legitimately permit the erection of digital signs. That, in
fact, is the basis of the federal policy prohibiting these signs and reflects the explicit
intent of Congress, making any attempt to place digital signs along federal highways
a violation of the law, both in letter and spirit.

Congressional Intent

In 1978, under pressure from the industry, Congress reviewed the question of how
electronic signs should be treated under, and adopted a compromise. Congress
amended the law only to allow additional latitude for electronic on-premises signs,
while leaving off-premises electronic signs (such as electronic billboards) subject
to the long-standing categorization of these signs as belonging to a forbidden class.
FHWA regulations state that “[n]o sign may be permitted which contains, includes,
or is illuminated by any flashing, intermittent or moving light or lights,” ].

Before the adoption of the Surface Transportation Assistance Act of 1978 , a House
Committee noted that “the Department of Transportation has characterized as a
flashing light electronic information displays which neither flash nor animate static
information, but where the only movement is the periodic changing of information
against a solid, colorless background.” In responding to this classification, Congress
amended Section 131 to allow the addition of electronic signs to one of the existing
exemptions from the general ban — but not for offpremises signs. As the so-called
Wachtel and Netherton Report noted two years later:

Nothing in the 1978 amendments relating to CEVMS [commercial
electronic variable message signs] changed the status of these signs
when used in off-premises advertising, either as directional signs or as
general outdoor advertising in zoned or unzoned commercial and
industrial areas. The national standards for these forms of signage
prohibited use of flashing, intermittent or moving lights, and moving
or animated parts; and FWHA interpreted CEVMS as falling within the
scope of these prohibitions.

The outdoor advertising industry’s creation of networks of off-premises electronic
devices strategically postured along federal interstate highways ignores this important
Congressional compromise by installing offpremises electronic devices as if they
were entitled to the special protections that Congress specifically provided only to
electronic devices installed on on-premises signs. (cont.)
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Digital Billboards
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Scenic America’s Position Regarding The Propriety Of
Permitting Digital Billboards On Interstate and Highways

Tri-Vision Signs are Not Digital Signs

In justification for its position, the outdoor advertising industry often points to a
July 17, 1996, Memorandum from the Director of the Office of Real Estate Services
of the Federal Highway Administration to Regional Administrators (attached) that
altered existing policy (erroneously, in our view) to state that “certain offpremise
changeable message signs are consistent with State law and do not violate the
lighting provisions of their State/Federal agreement.” This decision was specifically
prempltated by the industry’s desire to allow tri-vision signs on federal roads. Tri-
vision signs use rotating slats to change images at regular intervals, the tlmmg of
which is governed by state law. They are not digital or internally illuminated signs.

The outdoor advertising industry often cites this memorandum involving tri-vision
signs as justification for allowing states to permit digital signs utilizing intermittent
lights and utilizing a technology that gives the appearance of flashing, without
having to change the existing agreements. This, however, is a selective reading of
the memorandum. The memorandum states, “Changeable message signs are
acceptable for offpremise signs, regardless of the type of technology used, if the
interpretation of the State/Federal agreement allows such signs. In nearly all States,
these signs may still not contain flashing, intermittent, or moving lights.”

The July 17, 1996, memorandum is clear in saying that in order for a state to allow
tri-vision and other changeable message signs the federal-state agreement must be
formally interpreted to permit them (a process even a decade later few have bothered
to undertake). Although the states are given a lot of leeway by this memorandum,
which we believe is excessive in its surrender of the federal interest in beautification,
it is not a blank check. Even with tri-vision signs there must be a determination
that the federal-state agreement permits them. It’s not automatic.

But ultimately the determination the memorandum makes about tri-vision signs
doesn’t matter anyway. The sentence about the interpretation of the agreement is
not the controlling one in the context of digital signs; it’s the sentence that follows
that truly matters: signs with flashing and intermittent lights are still
banned.

Despite industry claims to the contrary, the 1996 memorandum is irrelevant
to the new debate about digital signs. The irrelevancy is due to the clear
prohibition on flashing and intermittent lights contained in the federal-state
agreements and as spelled out in FHWA’s own policies that were explicitly referenced
in the memorandum.

Digital Signs Violate Federal-State Agreements

Although we believe that federal law and regulations, as they are currently written,
prohibit digital billboards, any state that disagreed with that interpretation or that
wished to adjust their agreement’s ban on “flashing and intermittent lights,” would
need to explicitly amend their federal-state agreements.

To our knowledge, no state has followed the procedure, thereby placing those states
with digital billboard legislation in potential violation of their federal-state agreement
and subjecting them to the ten-percent penalty, assuming they are not limiting the
signs to state or local roads not subject to HBA regulation. (cont.)
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One Ugly Digital Billboard
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Scenic America’s Position Regarding The Propriety Of
Permitting Digital Billboards On Interstate and Highways

States that have submitted opinions to the FHWA on the permissibility of tri-vision
or other non-digital changeable message signs under their agreements and state
laws, cannot automatically assume that the same principles carry over to digital
signs. Permission from FHWA to put up tri-vision signs is not the same
as permission to put up digital signs.

As the Federal Highway Administration’s own web page entitled, A History and
Overview of the Federal Outdoor Advertising Control Program, states:

There is increased interest in several States to allow the erection of off-
premise commercial electronic variable message signs (CEVMS). We
have historically considered that the prohibition of flashing, intermittent,
or moving light or lights in most of the various State/Federal agreements
applies to all off-premise CEVMS regardless of message interval.

In summary, in deciding whether to allow off-premise signs using
rotating slats, glow cubes, or moving reflective disks, the applicable
State law and agreement should be interpreted on an individual State
basis looking at customary use, and if applicable, Court interpretations.

Off-premise message center type signs using internal lighting are not
yet approved for general off-premise application.

In other words, according to FHWA, electronic signs are not permitted because
they clearly fall within the definition of “flashing, intermittent, or moving light or
lights.” Although tri-vision signs may be permitted if they meet the definition of
“customary use” under state law, digital signs are considered another class of sign
and are prohibited. The rules on tri-vision signs do not carry over to digital billboards,
and so any attempt to use the 1996 memorandum as justification for permitting
them under the HBA is completely inappropriate.

Although states have the right to go through the process of amending
their agreement, any attempt to remove the ban on “flashing or
intermittent lights,” or attempts to interpret that language as not applying
to digital signs, should be rejected by FHWA as an improper attempt to
avoid federal regulations and a violation of the requirement that states
maintain “effective control” over outdoor advertising on federal-aid
highways. FHWA can do this by merely restating existing policies and need not
break any new ground to deal with this issue.

In fact, FHWA’s position was clearly stated in a letter dated March 15, 2006, from
Robert M. Callan, Acting Division Administrator for the FHWA Texas Division, to
Timothy C. Anderson, of the Right of Way Division of the Texas Department of
Transportation. The letter was in response to a query by the Texas DOT asking for
guidance on whether LED billboards were allowed under their federal-state
agreement. They were told they were not.

Clearly, the Texas principles should apply to any state whose federal-state agreement
is similarly worded, which is to say almost all of them. After quoting the relevant
standard language in Texas’ agreement about “flashing, intermittent, or moving
light or lights,” the letter concludes that “While the technology for LED displays
did not exist at the time of the agreement, the wording in the agreement (cont.)
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Two Ugly Digital Billboards
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Scenic America’s Position Regarding The Propriety Of
Permitting Digital Billboards On Interstate and Highways

clearly prohibits such signs.” In other words, the part of the federal-state agreement
that applies to digital signs is the one about flashing and intermittent lights, and
none other. FHWA seems to maintain that digital signs are, by definition, a form
of “flashing, intermittent, or moving lights,” otherwise that provision presumably
wouldn’t have been used as justification for rejecting electronic billboards in Texas.

The Process for Amending Federal-State Agreements

According to the FHWA letter to the Texas DOT, the process of amending the
agreement requires the following steps:

1. A State must first submit its proposed change, along with the reasons
for the change and the effects of such change, to the FHWA Division
Office.

2. The Division and FHWA headquarters offices review and comment
on the proposal.

3. If the concept is approved by the FHWA, the State must hold statewide
public hearings on the proposed change in order to receive comments
from the public.

4. If the State then wishes to amend the agreement, it must submit to
the FHWA: (a) The justification for the change; (b) The record of
hearings and; (c) An assessment of the impact.

5. Then, these are summarized and published in the Federal Register
for comments.

6. Comments on the proposed amended agreement will then be evaluated
by the FHWA.

7. The FHWA will then decide if the agreement should be amended as
proposed and will publish its decision in the Federal Register.

This process is extensive and requires major public participation precisely because
changes to the agreements have significant ramifications both for communities and
the federal interest in the beautification of the highways. The transformation of the
very nature of billboards from static or mechanical devices to electronic signs is of
great importance and cannot be undertaken without the kind of full public
examination of the issue that is embodied in the process outlined above.

Why Digital Signs are Banned

It is important to understand what it is about signs with “flashing and intermittent
lights” that puts them in a prohibited class. The distinguishing trait of intermittent
light is that it can vary while a driver watches it, in a setting in which that variation
is likely to attract the drivers’ attention away from the roadway. Because that is the
mischief at which the prohibition is directed, it makes no sense to conclude that
the existing rule is inapplicable to new technology simply because it is new, or to
have the meaning of the federal prohibition vary depending on whether other terms
are present in the state-federal agreement. Thus, the industry’s position violates
both the purpose (as well as the intent) of existing federal law. (cont.)
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Please help us preserve
Kentucky’s irreplaceable
scenic beauty.

Scenic Kentucky is a
501(c)(3) non-profit
organization that depends
entirely on your
donations.

Send your contribution or
donate online using
PayPal to help protect
Kentucky’s unique
landscapes from visual
pollution.

Scenic Kentucky

PO Box 23317

Louisville, KY 40223
scenickentucky.org
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Scenic America’s Position Regarding The Propriety Of
Permitting Digital Billboards On Interstate and Highways

The underlying principle is simple: These signs, particularly those using modern
display technologies, are prohibited because they pose potential hazards to the
motoring public.

The Law, Rules, Legislative History, And Administrative Record
Are Quite Clear And The Conclusions Unequivocal

« Digital signs along Interstate and federal-aid highways are explicitly
governed by the regulations prohibiting “flashing, intermittent, or
moving light”; « Digital signs are not in the same class of changeable
message sign as tri-vision signs and rules governing tri-vision signs do
not apply;

« The clear intent of Congress was to continue the prohibition on off-
premise electronic signs, even after the alterations in the law made in

1978;

 The 1996 memorandum regarding tri-vision and changeable message
signs is not an implicit or explicit justification for permitting digital
signs and in fact is an unequivocal restatement of policies prohibiting
them;

« Even though the regulations currently prohibit digital signs, states
seeking to permit them would need to attempt to formally amend their
federal-state agreements with the Federal Highway Administration and
follow the procedures outlined in the Texas letter;

« The FHWA should unequivocally reject any effort to amend federal-
state agreements to permit digital signs due to their violation of the
long-standing ban on flashing and intermittent lights, which is rooted
in fundamental and unalterable principles of highway safety and
beautification;

« States that have passed legislation permitting digital signs on Interstate
and federal-aid highways are in violation of their federal-state agreements
and are subject to a penalty of ten percent of their federal highway
funds; and,

« The federal government should act quickly and unambiguously in this
matter and should not surrender its regulatory authority to the states
and permit individual states to interpret federal statutes and rules
without constraint. States that have passed digital sign legislation should
be notified that they are in violation of their agreement before large
numbers of digital signs are erected on federal highways, all of which
would need to be deemed nonconforming.

Kevin E. Fry President, Scenic America
1634 I Street, N.W., Suite 510
Washington, DC 20006
202.638.0550, ext. 11

fry@scenic.org

07/05/07
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More trees needed in Kentucky
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Fighting Against Tree Cutting

A few pointers on protecting trees
from the billboard industry.

It is important to make this issue as simple and understandable as
possible.

There are no shades of gray here; this is simply an effort by the billboard industry
to be allowed to destroy publicly owned trees for their private gain. That's the issue
in its entirety. The billboard industry tries to obscure this by calling what they do
"vegetation control." However, the truth is that the "vegetation" is not out of
"control"; what the industry is doing is cutting -- in some cases clear-cutting --
publicly owned trees for their own benefit. Always refer to this practice as "tree-
cutting" so that people know what is at stake.

The Federal Highway Administration does not endorse tree-cutting.

A 1990 memorandum of understanding from FHWA clearly states that they have
rescinded their previous memo allowing tree-cutting and that states should end
their tree-cutting agreements or programs. Political pressure from the billboard
industry has since caused FHWA to hedge on this issue and to say that, while they
no longer endorse tree-cutting as a practice, right-of-way maintenance is a state
concern.

A long string of court decisions makes clear that billboards have no
“right to be seen.”

The billboard industry wants the public to think that billboards have a “right to be
seen” -- that is, that allowing trees to grow in front of billboards violates the rights
of the billboard owners. A long string of court decisions makes clear that there is
no such right, including a North Carolina Court of Appeals decision, Adams Outdoor
Advertising v. NC Department of Transportation, from September 21, 1993.

The destruction of publicly owned trees on the public right-of-way for
the benefit of a narrow private interest has been found to be illegal.

In Georgia, the Supreme Court ruled in 1995, that allowing the destruction of
publicly owned trees on the public right-of-way for billboard visibility violated the
state's constitution, because it constituted a gratuity to a private interest without
providing a substantial benefit to the state or its citizens.

Allowing tree-cutting may in fact violate the law regarding the use of
the public highway.

The Code of Federal Regulations states: “All real property, including air space,
within the right-of-way boundaries of a project shall be devoted exclusively to public
highway purposes.” Clearly, allowing tree-cutting for no reason other than private
(billboard industry) benefit is illegal. While FHWA does not interpret the law this
way, it could serve as a useful argument for you.

Used with permission from the Scenic America web site: www.scenic.org.
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Scenic Quotes

Here are some quotes on the topic of scenic conservation. You may find them inspirational, clever
or even useful in your efforts.

Frank Lloyd Wright

The longer I live the more beautiful life becomes. If you foolishly ignore beauty, you will soon find
yourself without it. Your life will be impoverished. But if you tnvest in beauty, it will remain with
you all the days of your life.

David Ogilvy (founder of advertising firm Ogilvy and Mather)

I have a passion for landscape, and I have never seen one improved by a billboard. Where every
prospect pleases, man is at his vilest when he erects a billboard. When I retire from Madison Avenue,
I am going to start a secret society of masked vigilantes who will travel around the world on silent
motor bikes, chopping down posters at the dark of the moon. How many juries will convict us when
we are caught in these acts of beneficent citizenship?

Billboards represent less than two per cent of total advertising in the United States. I cannot believe
that the free-enterprise system would be irreparably damaged if they were abolished. Who is in
favor of them? Only the people who make money out of them.

Ogden Nash

I think that I shall never see

A billboard lovely as a tree.

Perhaps, unless the billboards fall, I'll never see a tree at all.

William F. Buckley, Jr.

Billboards are acts of aggression, against which the public is entitled, as a
matter of privacy, to be protected. If a homeowner desires to construct a huge
Coca-Cola sign facing his own homestead rather than the public highway, in
order to remind him, every time he looks out his window, that the time has
come to pause and be refreshed, he certainly should be left free to do so. But
if he wants to face the sign toward us, that is something else, and the big name
libertarian theorists should go to work demolishing the billboarders' abuse
of the argument of private property.

Thomas Jefferson
Communities should be planned with an eye to the effect on the human spirit
of being continually surrounded by a maximum of beauty.

Theodore Roosevelt

Here is your country

Do not let anyone take it or its glory away from your
Do not let selfish men or greedy interests skim

Your country of its beauty, its riches or its romance.
The world and the future and your very children shall
Judge you according as you deal with this sacred trust.

Supreme Court Chief Justice, Warren Burger
Pollution is not limited to the air we breath and the water we drink; it can equally offend the eye
and ear.

Judge Tobriner in Metromedia, Inc. v. San Diego
To hold that a city cannot prohibit off-site commercial billboards for the purpose of protecting and
preserving the beauty of the environment is to succumb to a bleak materialism.

Howard Luck Gossage (one of the founding fathers of Madison Avenue)

Outdoor advertising is peddling a commodity it does not own and without the owner's permission:
your field of vision. One might ask: doesn't everything visible violate one's field of vision? Not at
all. Visibility is not the only consideration. The Taj Mahal, street signs, the Golden Gate Bridge, a
maze of telephone wires, even a garbage dump however they may intrude on the eye are not where
they are merely to waylay your gaze; they have other functions as well. A billboard has no other
function, it is there for the sole and express purpose of trespassing on your field of vision. Nor is
it possible for you to escape; the billboard inflicts itself unbidden upon all but the blind or the recluse.

Jeremy Male (CEO of advertising firm JCDecaux)
The great thing about outdoor advertising is that you can’t turn the page, you can't switch it off -
it's just there.

Used with permission from the Scenic America web site: www.scenic.org.
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Membership Application

Yes, I want to help Scenic Kentucky fight visual blight and protect

Kentucky’s beauty. Enclosed is my annual tax-deductible contribution.

O $25 O $50

O $100 O $250

[ $500 O $1000

O $2000 ] Other Amount

Name

Street

City State Zip

Telephone (H)

(W)

E-Mail

'“ ' | SCENIC KENTUCKY
iw* An Affiliate of Scenic America

Please donate by check or online with
PayPal. Your contribution will enable us
to keep our Commonwealth blight-free
and visually attractive.

Visit us at www.scenickentucky.org

Find us on Facebook.com

Return to:

Scenic Kentucky
PO Box 23317
Louisville, KY 40223-0317



